
FEDERAL ELECTION COMMISSION 

COMPLAINT OF |AY JACOBS CHAIRMAN 
OFTHE NEW YORK STATE DEMOCRATIC PARTY OFFicr.: 

COMPLAINANT, O 
MUR 6320 

Against 

lOHNGOMÊ  

^ CANDIDATE FOR NY 2D CONGRESSIONAL DICTRICT 
IS. 
Nl 
«Ci 

cN 
^ LAWRENCE KELLY, an attomey duly admitted to pracdoe in the courts of die 
^ State of New YoiH, the United States District Court for the Eastem District ofNew 
^ York, the Southem District of New Yoil̂  Second Circuit Court of Appeds and 
rH United States Supreme Court; submit tUs Affirmation under pendty of perjuiy in 

response to the Complaint of New Yorit State Democratic Party Chafar jay Jacobs. 
I am a vdunteer for the campaign of fohn Gamen for the New York Second 

Congressiond District For purposes ofthtadiscusston I bdieve tttardevant to list 
Riy background as an Assistant District AttontoF, Assistant County Attorney and 
Senior Rule of Law Advisor for the US State Department in Iraq. In that work, Ihave 
prosecuted indhdduds for the violation of deariy defined law, represented 
government woricers sued for violation of deaity defined law, and attempted to 
build a respect for the rule of law in soutiiem Iraq. 

I have difficulty with Chahrman Jacobs' complaint; as it seems in dbect 
conflict with what was explained to me as tlie settied taw of the (Commission. 

In the early part of 2010, n^ fHend John (Somes indicated he was interested 
hi running for (U)ngress. Along writhe few other friends, Ivolunteered totiybo 
Qgure out the rules ofthe campaign. 

In May 2010.1 travded to Washington DC for the two day FEC Seminar for 
Congressiond Campaigns. I listened and asked qaesttons at lectures and spoke to 
FEC staff and Commlsstoners at lunch and at breaks in the proceeding. A nimiber of 
John's fiiends indude individuab with large nationd audioms in talk radio, wrtiere 
th^ offer thdr taidividud views on matters of Interest 
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HI 

The main issue 1 had was the use of the intemet for fond raising and for email 
blasto and campaign fond solicitations from supporters. In direct conversations 
with FEC staff. I reviewed the consequences of udng an individud with a Facebook 
account with over 200.000 friends for direct campaign solidtation. It was indicated 
to me that the internet was a free speech xonê  and the FEC did not want to inhibit 
the use ofthe intemet for campaign fond raidng, solidtation or message 
forwarding. 

rn The unanimous response was that the FEC wanted the broadest posdUe use 
ofthese new mechanisms to draw as many people into tlie politicd process and 

^ support fidl partidpation. 
rsl 
<T FEC paperwork faidicated that 

^ "Exchanging hyperiinks, forwarding emaUs and attaching downloaded pdf files are 
common wi^ most individuds use the intemet to exdiange infbrmation. The 
(kmimission ta takbig thta opportunity to make dear that such activity would not 
constitute in kind contributions'. 

' A communication througih onê s own webdte is andogous to a communication 
made from a soapbox tai a public square. There te no evidence tai tiie legidative 
history of BCRA of a Congresdond intent to regulate individud speech stanply 
because it takes place through online media'. 

In forther support of this podtion. the FEC noted 'On September 5.2003. 
the Committee on House Admtoiistration revised its own franking rules to remove 
mass emdl oommunications finom the list of'imsolldted mass commimications" 
requtaing pre-authorixation finom the Fhuiktaig Oxnmltteer. 

FEC Notice 2006 -XX Intemet Communications Agenda Document Number 06-20 

In contrast Democratic Party Chdrman Jacobs has deariy spent a kit of time, 
money and resources to tiy to foshion a dioke coUar on the firee run of politicd 
speech 1̂  individuds seddng to unseat Ms incumbent I would note that taicumbent 
has unrestricted finee mass emdte under the Franking Privilege. Qydlegtaigthat 
Facebook accounts or websites have some corporate connection. Democratic 
Chairman Jacobs seeks to have the FEC prohibit the use of taitemet or Facebook 
resources individud supporters of a chaUenger tai a campaign while the 
incumbent can emafl eveiy emdl address hi die worid eveiy mfaiute of the dqr at 
public expense. 
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In the unnumbered second page of Point 5 of Chataman Jacobs Compldnt he 
Indicates that "Lastly, the email was not distributed generdly to the public; it was 
distributed to Individuate on Hannity's list*. I dfcl not see Jay Jacobs or Steve Israd 
at the FEC (̂ inference in Mvy, but distribution to Hannity's list was the one 
question I thought was definitivdy answered at the confierence: There are no 
limitations. 

What exactiy ta the legd tedinicdity whidi Justifies a restrdnt on Hannity's 
^ First Amendment rights, to support a candklate? What are Gomê  First 

Amendment rightSp in being able to advise the voting public of his positions? What 
Nl are the First Amendment rights ofthe people on "Hannity's llstf to recdve this 
oo information in order to be fully infomMd for the election? These are dl matters of 
^ constltutiond importance, ignored by Oialrman Jacobs. 

O If one was to adopt Jacobs view ofthe Constitution, how would one Justify 
HI the diilling efiect in the United States if one had to measure the oontractud 
^ minutiae of onê s Intemet connection to determine if tiiere was a prior restraint by 

the govemment on the use ofthe intemet? Wodd use of a doctor's office emaU be 
iUegd If the doctor was part of a profiesdond corporation? What if the intemet 
connection was a ddmed busbiess expense? Does that make its use crimind under 
the Jacobs view of the (kinstitution? 

(Sidrman Jacobs dleges. further, that any dericd assistance in sending an 
emaO removes the immunity for an individud volunteering to engage in 
uncompensated intemet activity. Footnote 8 on page 3 ofthe Jacobs (jompldnt 
(allegtaig tliat thta use of a deric to send the emafl destroys any immunity under 11 
CFR 100.94). This, I beUeve,ta the first assertion that there edsts a dericd 
abrogation of Constitutfond rishts. 

Does anyone but the New York State Democratic Party want to go down this 
path? IflaskmysecretaiytoproofreadapersondemaiL does tiiat make it a 
corporate emdl? Ifl send it to a fHend udng the sateUite technology to asmaUunlt 
tailraq, does that make it a government emafl? Thto push down a dippeiy slope of 
censoring the use of the Intemet is exactty the point tiie FBC lecturers were making 
tai thdr presentations in the M ^ Semtaiar mdien th^ Indicated the FEC had no 
taiterest in beoomfaig the arbiter of where the uae of the internet becomes fllegaL 
The use of the taitemet te not fllegaL itteenoourRged. and the FBC wfll endeavor to 
spread that message. 
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But the FBC te not the universe: Instead, tiie very filing of a complaint with 
the FEC has had Ito intended effect; diflUng any comment on the (lomex campaign 
by the parties named in the complaint The lawyers have now shown up. the 'free 
use' ofthe intemet encouraged by the FEC wiU be shut dovm for the foreseeable 
foture. and thosewhosedctoputadiokehdd on the use ofthe internet 
challengers have won a major tacticd victory. Crimind and dvfl pendties. the 
prospect of extended litigation and the endless cash of the taicumbent party arrayed 
against the respondente wfll have tiiat effect 

This is to Une with a piece in the New Yoric Times authored 1̂  my law school 
Profiessor Jod Con, who indicated that a number of k^ First Amendment 

^ prindples have become obscured In the zed to "reform'our dections. 
rs 
m "Our incredibly complex system of campaign finance rules and regulations - about 
op who can speak and what can be sdd and when It can be said - prodded over by the 

government bureaucrats at the Federd Election (jommission, and backed up 
^ crimiiid and civUpendties» has created, hi effect; a defocto system of prior 
Q restrdnt whIdi causes a ddUing effect on politicd speech dl over the ooundy.' 
HI 

*̂  July 14,2010 Restoring Fkree Speech in Elections: Essay 1̂  Jod Gora 

This unfortunate redity stands tai contrast to the summaiy of the FEC 
discusdons I wrote on Mŝ  3.2010: 

The session today dedt with the use ofthe taitemet FEC regs are drafted to let the 
market ran free acoordbig to one Omimissfoner who testified. I tried to andyze 
SH's Facebook tai light ofthese regi, and the Gommtestoner Indicated It made no 
difference if someone (I used the example of a woman) posting had IS fiiends or 
270.000 friend;, the FBC condders such use exempt fiom regulatfcm'. 

The materids provkied 1̂  the FEC In the seminar underscored thte 
commitment to free use ofthe intemet udng the example of an individud on a 
soapbox in a public square. I was reminded of Bamon DeVelere. the Iridi patriot 
After bdng arrested Iqr the British for makinga speech on Irish independence In a 
Dublin square, DeVdera was rdeased after a year and wdked back to the park, 
bade to tiie soapbox, and began Instating "As I was saytaig...' The FBC recognizes 
that finee speech te to be encouraged, asitmariisaleaderddpwfllingtoengagein 
public ddnta As De Vdera's example pointed out to tiy to stomp out the free 
expresdon of hleas on poUticd matters onhr serves to underline the distance 
betweoi tiiose tai power and those bdng governed. 



Indeed, when one looks at the FBC regulations adopted in 2(X)6. the FBC 
memo quotes Senator Russ Fetaigold as indicating any limitations on the use of 
such medta te agdnst the spirit and intent ofthe legtelation as Congress wrote and 
passed tiie bflL 

* The Gommlsdon notes that Senator Russ Fdngold. one of the BCRA's sponsors, 
stoted recentiy that "llnktaig campaign wdi dtes. quoting from or republishing 
campaign materids. and even providing a link fbr donations to a candidate. If done 
without compensation, shodd not cause a Uogger to be deemed to have made a 
contribution to a campaign or trigger reporting requirements.' 2006 FEC Intemet 

1̂  Communications Dedsion". 
Nl 
rs Foolish ma That does not stop the New York State Democratic Party from 
^ seddng to inhibit speech. Alleging that Sean Hannity's persond property 
^ Q'lBoebook, Hannityxom) has some tangentid corporate shelLC a matter, it would 
^ appear, which te meant more to force him to disclose ownership rights and private 
ST contractud relationdiips). Democratic Party Chahrman Jacobs wodd have tiie May 
^ FBC Semtaiar stand as a testament to empty words and imfulfUled promise. For if 
]̂  your tatemet dte has any commerdd badness fonction, it appears that eveiy 

smaU businessman in tiie United States diodd. tai the opinion ofthe New York State 
DemocraticChdr. have a different set of rdes to fbUow. That rule can be summed 
up as follows "Dont use the internet dont get invohred in the public debate on the 
Intemet Big Brother Is watchtaî  and the cdendar te set to Orwdl's 1984." 

That has been, in effect; the result of the Compldnt Corporations with any 
tangentid relationship to thte complaint have no interest to battiing the anti 
budness fiederd administration. Better to let the "havesT to govemment run "thdr̂  
government rather than do fruitiess battie. Keep your head down untfl their 
excesses. despite dl of the advantages of incumbency, bring them down. 

The mbc Indudes the outrageous advantages vriilch incumbento have over 
diaUengers in Congresdond races, bi the battle of Davids versus taicumbent 
(kdteths, the incumbento would not want the FEC to consider that emdk for 
Members of (jongress have been unregulated and finee of public limitation as part of 
the Fhuiklng privflege stoce 2003. That te the province ofthe "haves'. as th^ do 
thdr best to keep the "have nets' out of thdr government Ltanlting the opportunity 
to emafl support of a friend ranning for offloe ¥dU be the legacy of thte compldnt no 
matter what the Commisdoners eventuafly dedde. AU of the broad strokes and finee 
access speeches are worthless words when this type of compldnt can so easfly dose 
down free speech, as It has. 
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In Iraq, when the membera of our Provtadd Reconstraction Team were 
deding with the latest dysfonctiond attempt at oiganidng a post election provindd 
government; my coUeagues in the provincial reconstraction team brought me in an 
example of an even more dysfonctional government the New York State Senate. As 
Ed Koch has said about the Democratic Preskient ofthe New York State Senate and | 
the State Senate Democrats " what they are dotaig te udng the process of ' 
govemment; not fbr good govemment but to be able to remain, and feed at the 
public expense. They like to be reelected and elected time after time. and not do 
anythtaig to eam their pay." 

^ In the Instant scenario, the incumbent Democratic Member of Congress was 
m so petrified at what thte internet fond rateing might do. he ffled(hyhte proxy the 
N Democratic State Chair) this (kimptaint before the reporting period dosed. Rather 
^ tiian monies suffident to didlenge hte banked mdti-miUions ddlar for doflar. the 
^ acted amounto recdved refiect the economic depresston caused by the Democratic 
^ leadership's polldes. There Is llttie money left in the US for the have nots to 
ST diaUenge the "haves'in government on a levd playing field. The haves vriU deariy 
^ use any tool they have at thefardteposd to discourage free speech and the 
^ dissemination of feds to the public Without the free use of the intemet the ody I 

tool left to die voterate to vote out the "havesT on November 2. On that diy. there i 
vrill be no attomeye. no State party leader̂  and no incumbents standing in the ymy 
of voters who have had enouŝ  of the gamesmanship and the empty promises of 
open and fair discusdon. 

If the FBC wanted to dedare the totemet fiee of restraint; they should have 
made it dear at the FBC Seminar that they wodd bounce bade any aUegations 
deding with the internet ff the FBC te wflling to abide campaigns frozen by 
politicdiy inspired aUegations agdnst the candidate fbr reodving oontributions 
fiom the internet then they diould not be hokling seminare In which they Indicate 
that the tatemet te fiee and open to tanovatlve oonoqits for getting people invdved 
in politicd campaigns. The New York Stote Senate Preddent Mdootan Smith 
indtoated recently that he planned to redlstrict New York State RepuUicans "into 
bUhrlon* fbr the next twenty years. The New Yoik State DemocraticChdr. having 
placedDemocratotadmosteveiyHouseseatfromNewYorlt makes dear herdn 
that he has sfmUar plans fbr tiie use of the taitemet in diaUenglng "his" incumbents. 

As Professor Gora taidicated in his New York Times piece, the New York Stete 
Democratic machine tellntaig up agataist Justices Bladt Warren and Douglas who 
Gora describes as "peihaps tiie three greatest liberate who ever sat on the Supreme 
Courts when they wrote: 
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"Under our Constitution it is We the People who are sovereign. The people have the 
find sey. The leglslatora are thdr spokesman. The people determine through their 
votes the destiny ofthe nation. It te therefore important-vitaUy important- thatdl 
channete of communication be open to them during eveiy dection, that no point of 
view be restrained or barred, and that the people have access to the views of eveiy 
group in the community." 

This compldnt by Oidrman Jacobs is an example of why the majority of 
Americans have come to a tack of trust in thdr govemment The people in power 
make it up as they go don^ Rather tiian the dmple degance of tiie Founders in 

1̂  unleashing the power of free and open expression unburdened govemment 
Nl licensing or prior restrdnt we have entered a puigatoiy. A limbo where any 
IS speech or act agdnst the entrenched powera in government can be diflled by 
^ opening an investigation with a fiederal agency or enfordng a dause In 
^ subparagraph 4(d) subsection B in some document unread Yty any Member of 
ns:̂  Congress. If Chdrman Jacobs te on potot in his compldnt (and he spends a lot of 
«T time tiying to obscure that Hannity seems to be protected as acting as an individud 
O volunteer engaging in uncompensated tatemet activity ). then there really do not 
^ seem to be any fbied rales. And. as Professor Ctara notes, dl of that is inherentiy 

unconstitotiond and. at the end of tiie d^. un-American. 

Before I became a prosecutor, iny brothers who practice law urged me to be 
sure I codd look mysdf in the mirror as weU on my last day as a prosecutor as I did 
on the first dey. I do not see how anyone involved vdth thte dection law. which 
seems a firee floating exercise In unoonstitutiond restratat could honestly look at 
themsdves In the mirror if they were now to impose further Umitations on the use 
ofthe intemet and other new tedinologles for election purposes. As Justice 
Douglas noted "The Constitution te not neutraL It was designed to take government 
off the backs of people.' The Conut Years, Random House 1980 page 8. That te the 
guide fbr aU of us. and Chaimian Jacobs adds no new take on the Constitotion to 
indicate restraint on finee speech Is urged therdn for new media. 

It appears that Chdrman Jacobs sole tatent then, was to diUl politicd 
speech 1̂  the Uunt taistrument of hte podtion as Chdr of the State Democratic 
Committee and hte use ofa fiederd agency in a Washington DC ta a Capltd City 
compleldy ran 1̂  the Democratic Party. He has succeeded, fbr the short term, in 
that puipose. aUowing hte tacumbent Member of(joiigress reason to cheer that 
poUticd gamesmandilp has afiforded him anotiier advantage. The FEC. however, 
shodd reflect on some other words of Justice Douglas; 
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"Free Speech is not to be regulated Iflce diseased cattie and impure butter. The 
audience that hissed yesterday may applaud today, even fior tiie same performance.' 

In other words, the First Amendment does not depend upon your point of 
view. It stands as a buhiraik agdnst govemment having a point of view when It 
comes to the content of a dtlzen's speedL 

^ For aU of the above reasons, the respondent John Qomez requeste the 
jhn Commtedon find that no action shodd be taken agdnst him in response to the 
00 Comptatat of the Democratic Party Chaimian Jaoobs. and. dtematively that the 

compldnt does not warrant the use of Commlsdon resources and be dtemtesed. 
ST 
SF 
O 
HI 

H! Dated: Jdyl4. 2010 

^^uwrenceKdly j 


